	Appeal before High Court

	1. Introduction
After 1-10-1998 the Income-tax Act, 1961, K. Gopal, Advocate provides a direct appeal to the High Court under section 260A against any order passed by the Appellate Tribunal in appeal. The legislative intent as per the notes on clause (231 ITR St. 175 (207)) and Memorandum explaining the provisions of the Finance Bill (No. 2), 1998 (231 ITR St. 228 (246)) is to simplify the existing reference application procedure. There is a reference in the Memorandum explaining the provisions to the observations of Karnataka High Court in the case of CIT vs. Wandoor Jupitor Chits (P) Ltd., 213 ITR 73 Kar., wherein, it was observed that the procedure for making reference application u/s. 256(1) and u/s. 256 (2) is very cumbersome, complicated and time-consuming which causes unavoidable delay in delivering justice. 
  

2. Provisions 
Chapter XX contain sub-title ‘Appeals to High Court’, which contains S. 260 and S. 260B. The newly inserted S. 260A came into effect from 1-10-1998.
  

3. Limitation
The assessee or Commissioner can file an appeal against the Appellate Tribunal’s order within 120 days from the date of receipt of the order.
  

4. Fees 
Up to 1-6-1999 clause (b) of S. 260A(1) provided for filing appeal at a fee of Rs. 10,000/-. The Finance Act, 1999 deleted clause (b) and it was clarified that the fees for filing appeal shall be governed by the provisions of Court Fees Act of the respective State where the appeal is filed. After the above amendment the High Court office insisted on payment of Court fee at ad valorem value, the maximum court fees being Rs. 75,000/-. As per another view, after amendment, the Court fees payable on an appeal u/s. 260A is Rs. 10/- only. This view was canvassed before the Court. The State Government took note of the anomalous situation and issued ordinance dated 3-3-2000 inserting Entries 16A and 16B to Schedule I of the Bombay Court Fees Act, 1959. Entry 16 A provides that in case of Appeal under Income-tax Act, 1961 ad valorem value of the tax in dispute shall be subject to maximum fees of Rs. 10,000/-. Entry 16B provides for appeal under Wealth-tax Act, 1957 at ad valorem value of tax in dispute subject to maximum of Rs, 5,000/-. The new Entries 16A and 16B in Schedule – I provide for Court fees on the basis of the ‘tax in dispute’. The Court fees payable in an appeal, where the amount disputed is penalty, interest, etc., is Rs. 200/-; i.e., the minimum. Entry 16 which provides for Court fees payable in an application u/s. 256(2) protects the Department from payment of any Court fees. This protection for the Department has been denied in Entries 16A and 16B of Schedule – I to Bombay Court fees Act, 1959. The Department is also supposed to pay court fees.
  

5. Substantial question of law
S. (1) to S. 260A provides that an appeal shall lie to the High Court against an order passed in appeal by the Appellate Tribunal, if the High Court is satisfied that the case involves a substantial question of laws. In earlier provisions of reference u/s. (1) and u/ss. (2) of S. 256 the reference was granted on a question of law. The expression ‘substantial question of law’ is not defined under the Act. This term is used in s. 100 of the CPC. According to the law laid down by the decisions of the Supreme Court any question of law which has bearing on the rights of the parties is a substantial question of law. The Full Bench of the Calcutta High Court in the case of Ratanlal vs. satya Narain, AIR 1993 (Cal.) 144 considered the scope of 
S. 100 of CPC and explained that the Apex Court in the case of Mahindra & Mahindra Ltd. vs. UOI, AIR 1979 SC 798 (3 Judge Bench) and Chunilal Mehta & Sons Ltd. vs. Century Spinning & Manufacturing Co. Ltd. AIR 1962 SC 1314 (5 Judge bench) meant that the test is whether it is of general public importance, or whether directly of substantially affects the rights of the parties or whether the question is till open, i.e. it is not finally settled by Supreme Court, Federal Court or Privy Council. The Rajasthan High Court in the case of DCIT vs. Marudhar Hotel (P) Ltd., 107 Taxman 453 (Raj.) has observed that it is not necessary that all questions of law are substantial questions of law. In a recent decision the Kerala High Court in the case of M. Pappu Pillai vs. ITO, 43 ITR 726 considered the Apex Court, decision in Chunilal Mehta & Sons Ltd. vs. Century Spinning and Mfg. Co. Ltd., (supra) and held that the principles laid down in the said decision are applicable to appeal u/s. 260A with respect to substantial question of law. The proviso to s. (4) further provides that the Court’s discretion shall not be restricted by the substantial questions of law formulated at the stage of admission. It can formulate new substantial question of law if it deems fit. The most important provisions of the new appeal provisions are in s. (6), which provides that the High Court may determine any issues which has not been determined of has been wrongly determined by the Appellate Tribunal. The analysis of the abovementioned provision leaves no doubt that the appeal provisions in s. 260A have narrowed down the scope of litigation by mentioning’ substantial question of law’, but at the same time have vested wider discretion and power in the High Court unlike Reference proceedings, where the High Court had only advisory jurisdiction. 
  

6. Appealable orders 
The section 260A provides that an appeal shall lie to the High Court from every order passed in appeal by the Appellate Tribunal. Thus, there is no ambiguity as far as the orders passed u/s. 254(1) of the Act are concerned. It is a mute question whether appeal lies against an order passed by the Appellate Tribunal u/s. 254(2) or not. The Hon’ble Bombay High Court in the case of Chem Amit vs. DCIT (2005) 272 ITK 397 (Bom.) has held that the order passed by the Appellate tribunal u/s 254 (2) is not an order passed in appeal. Thus, no appeal lies to the High Court u/s 260A of the Act against an order passed u/s 254 (2). The Hon’ble Bombay High Court further observed that the ratio laid down by the Appellate court in the case of Durga Engineering & Foundry Works (2000) 245 ITR (SC) is not applicable to the appeal filed u/s 260 A.
  

7. Who can file the appeal 
The sub-section (1) of section 260(A) provides that an appeal shall lie before the High Court from every order passed in appeal order passed in appeal by the Appellate Tribunal. The Finance Act, 1999 has amended the sub-section (2) of section 260A to provide that the Chief Commissioner or Commissioner or an assessee aggrieved by any order passed by the Appellate Tribunal may file an appeal to the High Court. 
  

8. Format and filing of appeal
The sub-section (7) to s. 260A was inserted by Finance Act, 1999, which provides that the provisions of the code of Civil Procedure, 1968 relating to appeals to High Court shall apply in the case of appeals under this section. Thus, as per Rule 877 of Bombay High Court original side Rules the Memorandum of Appeal should be in Form 90. Practice Note 7 issued by the Prothonotary and Senior Master of Bombay High Court gives the list of documents which should be enclosed to an appeal (236 ITR (St.) 249).
  

9. The appeal is drafted more or less on the lines of Reference Application u/s. 256(2). But, while drafting the Appeal care should be taken to annex all the documents and material produced before the Appellate Tribunal. Firstly, this will save the assessee from the cumbersome procedure to file separate paper book as per the High Court original side Rules. Rules 888 to 903 of the original side Rules contain provisions with respect to filing the paper book. Secondly, if the relevant documents are readily available to the Court, it will save valuable time of the Court to determine whether a substantial question of law is involved in the matter before the High Court or not. 
  

10. Procedure 
1. The Appeal is heard at two stages, first, admission to consider whether the issue involved in appeal is a substantial question of law or not. Second, final hearing when the appeal is finally disposed of. In the earlier reference procedure where the reference application was filed before the Appellate Tribunal, the proceedings were deemed to be pending before the Appellate Tribunal until the High Court’s order was given effect to u/s. 260(1). The appellant is supposed to convince the Court that the issue involved in the appeal gives rise to ‘Substantial question of law’. The Court gives an opportunity to the respondent to appose the admission of the appeal. This is a very good procedure followed by the Bombay High Court. The appellant is supposed to serve the other side before the matter comes up for admission. It is advisable, wherever the issue involved in the Appellate Tribunal’s order is a point of law and the stakes involves are substantial, the assessee should file caveat before the High Court. The caveat will ensure that the assessee shall get an opportunity to represent the matter at the admission stage of the appeal as a matter of right.
  

2. The sub-section (4) provides that after the appeal is admitted the same shall be heard by the High Court on the question formulated by it. If further provides that the respondent at the stage of final hearing also can argue that the case does not involve such question.  

Rule 879 of the Bombay High Court (Original Side) Rules (hereinafter referred to as the Original Side Rules) provides that the Court may admit or dismiss the Appeal at the stage of admission itself without hearing the respondent. However, if the appeal is admitted the court shall direct the appellant to issue notice to the respondents. 
  

11. Cross objection 
The Rule 22 of order XLI of Civil Procedure Code provides that the respondent can file a cross objection within 30 days from the date of service of the appeal on him. These provisions are applicable to the appeals filed under section 260A of the Act. The format of the cross objection should be as per the provisions of sub-Rule 22 Order XLI of Civil Procedure Code.
  

12. Power to grant costs 
The sub-section (5) provides that the High Court shall deliver the judgment on the questions formulated by it. The High Court shall have the power to grant costs if it deems fit in any case.
  

13. Proceedings are pending before the High Court 
In the references provisions under sections 256(1) to 260(1) the proceedings are deemed to be pending before the Appellate Tribunal gives effect to the order passed in reference by the High Court under section 260(1). The Appeal to High Court proceedings are totally independent proceedings and after the order under section 254(1) is passed by the Appellate Tribunal all proceedings before it seize exist. Once an appeal is filed before the High Court all the proceedings shall be pending before the High Court. 
  

14. Stay of the Recovery proceedings 
The Appellate Tribunal has inherent right to stay the recovery when appeal is pending before it. The Appellate Tribunal is competent to grant stay of the recovery proceedings of tax on a disputed income being subject matter of a reference pending before the High Court. In the case of the appeal to High Court the assessee will have to make a prayer to the High Court to stay the operation of the impugned order seeking interim relief. The Rule 5, Order XLI of the Civil Procedure Code provides for stay of the impugned order. The sub-Rule(1) provides that merely an appeal itself shall not operate as a stay of impugned order. As per the above mentioned Rule the Court can grant stay on specific prayer of the appellant if the court is satisfied.

. that substantial loss may result to the party applying for stay of execution unless the order is made;

a. that the application has been made without unreasonable delay; and 

b. that security has been given by the applicant for the due performance of such decree or order as may ultimately be binding upon him.

The Rule 904 of the Original Side Rules provides that every application under the rule of the said chapter and for stay of execution where appeals are pending shall be made by notice of motion to the Appellate Court. If the High Court denies such benefit to the assessee, then the only alternative available to the assessee is of approaching the High Court under writ jurisdiction against recovery proceedings. 
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In the matter of section  260A of the Income-tax Act, 1961; 
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TO HUMBLE APPEAL OF
THE APPELLANT ABOVENAMED

MOST RESPECTFULLY SHEWETH

1. The appellant is a Private Limited Company engaged in the business of software and electronic items on job work basis. The Respondent is the Deputy Commissioner of Income Tax who has passed the Assessment Order 1995-96 u/s 143(3) of the Income-tax Act, 1961 dated 
18-2-1997. 

2. The  appellant being aggrieved by the order  dated 26-12-2004 passed  by the Appellate Tribunal  is approaching this  Hon’ble Court by way of this appeal, filed  under section 260A of the Income-tax Act, 1961  (hereinafter referred to as ‘the Act’) as substantial questions of law arises out of the same. The issue involved in this appeal requires the interpretation of sections 132(4) and section 143(3) of the Act. 
 

3. STATEMENT OF FACT

1. The appellant is carrying on the processing grey cloth for various parties on job work basis. 

2. The Appellant’s business premises and residential premises of the Directors of the Appellant were subject matter of a search action carried out by the Departmental authorities u/s. 132(1) on 1-3-1994. During the course of search the books of account of the Appellant and other documents found and seized were thoroughly examined. The Appellant’s Director’s statement were recorded u/s. 132(4) seeking his explanation with respect to the various issues and documents found. During the course of the search the Appellant’s Director was put under duress to declare certain lump sum amount as undisclosed income. The Appellant’s Director succumbed to the pressure and accepted to disclose Rs.40,00,00,000/- as undisclosed income in the statement recorded on 31/3/1995 u/s. 132(4). The Appellant’s director realised his mistake and affirmed an affidavit dated 2/4/1995 and retracted with the disclosure of Rs.40,00,00,000/- made in the statement recorded on 31/3/1995. Hereto annexed and marked as EXHIBIT ‘A’ is statement recorded on 31/3/1995 u/s. 132(4) and EXHIBIT ‘B’ is the Affidavit dated 2/4/1995. 

3. The Appellant filed its return of income for the assessment year 1994-95 on 27/3/1995 declaring the total income at Nil. During the course of assessment the Appellant was called upon to explain why it has not included the income disclosed in the statement recorded on 1/3/1994 u/s. 132(4) Rs.40,00,000/- in the return of income. The Appellant filed letter dated 4/10/1996 and submitted that the disclosure was made without understanding the legal consequences and under duress. The Assessing Officer while passing the assessment order dated 10/2/1998 u/s. 143(3) made an addition on account of the income declared in the statement recorded u/s. 132(4) placing reliance on the statement only.
Hereto annexed and marked as EXHIBIT ‘C’ is the computation of Income, EXHIBIT ‘D’ is Balance Sheet and P & L A/c. and EXHIBIT ‘E’ is the assessment order dated 18/2/1997. 

4. The Appellant being aggrieved by the Assessment Order preferred on appeal before the Commissioner of Income Tax (Appeals) [hereinafter referred to the CI T(A)]. T he Appellant among other grounds raised the ground of appeal against addition of Rs. 40,00,00,000/-. The Appellant made detailed submissions before the CIT(A). However, the learned CIT(A) confirmed the addition. 
Hereto annexed and marked as EXHIBIT ‘F’ is the Form 35 along with Grounds of Appeal and Statement of Facts and EXHIBIT ‘G’ is the CIT(A) order dated 12/5/1998. 

5. The Appellant preferred an appeal before the Appellate Tribunal against the CIT(A) order dated 12/5/1998. The Appellant filed a paper book and relied on various case laws to support its contention that no addition can be made merely on the basis of the disclosure made by the Appellant’s director when the statement recorded u/s. 132(4) was subsequently retracted. There is no corroborative evidence available with the ld. Assessing Officer to justify the addition of Rs.40,00,00,000/-. The Appellate Tribunal confirmed the addition. 
Hereto to annexed and marked as EXHIBIT ‘H’ is Form 36 along with Grounds of Appeal, EXHIBIT ‘I’ is the copy of Index of the paper book filed before Appellate Tribunal. The Appellant seeks leave to produce the paper book as when required and EXHIBIT ‘J’ is order dated 26/7/2004 passed by the Appellate Tribunal. 
 

4. GROUNDS

The appellant submits that the Appellate Tribunal had dismissed the appellant’s appeal on various grounds and confirmed the action of the authorities below of making addition merely relying on the statement of the appellant’s Director recorded during the course of survey. The appellant wants to submit that the order of the Appellate Tribunal is not justified and bad in law on the following grounds which are without prejudice to one another.

. The Appellate Tribunal has failed to appreciate that the disclosure made by the Appellant’s director is the basis for entire addition Rs.40,00,00,000/-. The Authorities below were not able to adduce any evidence to show that the appellant had earned Rs.40,00,00,000/-. The statement recorded u/s. 132(4), which has been retracted subsequently cannot be treated as conclusive evidence to make addition of Rs. 40,00,00,000/-. 

A. The Appellate Tribunal failed to take notice of the notification issued by the CBDT dated 10/3/2003. The notification is directly on the issue. 

A. SUBSTANTIAL QUESTIONS OF LAW

. Whether the Income Tax Appellate Tribunal is justified in Law confirming the action of the Assessing Officer in making an addition of Rs.40 crores merely relying on the statement recorded during the course of search merely on the basis of the statement recorded u/s. 132(4) which was subsequently retracted. 

i. Whether the Income Tax Appellate Tribunal is justified in law confirming the addition made by the Assessing Officer merely relying on admission made in a statement which was recorded during the course of search. 

i. The  Appellant is assessed to tax in  Mumbai,  the Respondent has his office in Mumbai. The  Appellant states  that in view of the above, the cause of  action has arisen in Mumbai and therefore, this Hon’ble  Court has jurisdiction to entertain hear and dispose of  this appeal.

i. The Appeal is signed by the Director of the Appellant. He is aware about the facts of the case and able to depose. 

i. The Appellant says that the order of the Hon'ble Tribunal dated 26/12/2004 was received by the Appellant on 9/2/2005 and that the present appeal is, therefore, within time.

i. The Appellant says that the Appellant Tribunal while passing the order u/s 143(3) confirmed the addition of Rs. 40,00,00,000/-. Therefore, the Appellant is paying the court fees of Rs.10,000/-. 

i. The Petitioner would rely on the documents, a list of which is enclosed. 

i. The Appellant prays that this Hon'ble Court may be pleased to – 

. this Hon’ble Court may be pleased to admit the present appeal and after considering the aforesaid substantial questions of law to allow the appeal;. 

i. this Hon’ble Court may be pleased to stay the operation of the impugned order dated 26/12/2004 pending this appeals before the Hon’ble Court. 

ii. for costs of and incidental to this appeal;

iii. this Hon’ble Court may be pleased to grant such further or other reliefs as it may deem fit

For A.B.C. Pvt. Ltd.

Constituted Attorney 
Appellant. 

Dated this ___day of April, 2005.. 
Memo of Appeal drawn by:Advocate, High Court
Settled by
Advocate
Advocate for the Appellant.

V E R I F I C A T I O N
I, A.B.C. Director of the Appellant, abovenamed  do hereby solemnly declare and  state  that what is stated in paragraphs 1 to 3 and 5 to 10 are true  to my own knowledge and what is stated  in  the remaining  paragraphs 4 and 11 are stated on information  and  I believe the same to be true.

Solemnly declared at Bombay )
aforesaid this ___ day of )
April, 2005 ) 

Advocate for the Appellant. 
Associate/Asst. Master 
Deponent
Before me
High Court, Bombay
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VS
 

 

Deputy Commissioner of Income Tax,Special Range-16, Mumbai. 
…..
RESPONDENT
S Y N O P S I S
I. IMPORTANT DATES AND EVENTS
Sr. No.
Date
Exhibits
Particulars
1
31/3/1995
A
The statement recorded during the course of survey.
2
2/4/95
B 
The Affidavit dated 2/4/1995. 
3
 

E
The Assessment order u/s 143(3) was passed making addition on the basis the statement recorded during the course of survey.
4
 

F
The Grounds of Appeal & Statement of Facts filed before the CIT(A)
5
12/5/98
G
The learned CIT(A) order dated 12/5/1998.
6
 

H
The Form No. 36 and Grounds of Appeal filed before the Appellate Tribunal.
7
26/3/2002
J
The order passed by the Appellate Tribunal dated 26/12/2004.
II. POINTS TO BE URGED
i. Whether the Income Tax Appellate Tribunal is justified in Law confirming the action of the Assessing Officer in making an addition of Rs.40 crores merely relying on the statement recorded during the course of search merely on the basis of the statement recorded u/s. 132(4) which was subsequently retracted. 

ii. Whether the Income Tax Appellate Tribunal is justified in law confirming the addition made by the Assessing Officer merely relying on admission made in a statement which was recorded during the course of search. 

III. ACT & RULES 
i. income Tax Act 1961 

ii. Income Tax Rules 1962 

IV. Authorities will be referred to at the time of hearing.
Advocate for the Appellant.


